FAMILY LAW AT YOUR FINGERTIPS

PROPERTY
Tab 1 — Characterization of Property
I. Separate Property and Community Property .................ccoiiniiininncnnn. 1
A. Separate Property Defined..........ccoveiieeiiieciiieeieeeeeeee e 1
B. Community Property Defined ...........coccoeviiiiiiiiiiiiiiieieeeee e 1
C. Community Property Presumption ...........ccccccveeciieiiieeiieeeiieeeee e 1
D. JUIY TTIAL et 1
E. Clear and Convincing Evidence .........ccccoccveviieeiiiieiieeeeeeee e 1
F. Evidence Required .........cccoooiiiiiiiiiiiiiiiieeee e 2
G. Income from Separate Property .......cccocoeevveeeiiieeiiieeiie e 2
H. Quasi-Community Property .........ccccceeeiieiieriiieiienie et 3
L Community Debt Presumption .........cccceceveeiiieeiiieeiieeceeeeee e 3
J. Effect of Premarital and Postmarital Agreements .............ccccceeevierieenennne. 3
K. Agreements to Convert SP to0 CP .....ooovviiiiiii e 3
L. Court Cannot Divest SP OWNET ......ccccoviiviiiiiieiieeiieiece e 4
M. Inception of Title RUle......cc.cooviiieiiiieiieeeeeeee e 4
N. Property Owned Before Marriage .........cccevveeviienieeiienieeieeiieeeesiie e 4
0. Property Acquired After Marriage ........cccccceeeeveeniiieeniie e 5
P. Property Acquired During Separation ...........cccoeceevieniiienienieenieeieeeee 5
Q. Proportional Ownership Interests/Mixed Character ...........c.cceecveeveveeennennn. 5
R. FOrm of TIte .oouveiiiiiiiiie e 5
II. GIEES ..ottt saean 6
A. Gifts are Separate Property .....cc.ceccuveeciieeiiieeiie e 6
B. Elements of @ Gift .....ocooiiiiiiiiiie e 6
C. Promise to Give in the FUture ... 6
D. Burden of Proof ..o 6
E. Delivery Of PrOPEILY ...cccuvieeeiieeiieeeeeeeee et 6
F. Encumbered Property .......ccoooieoiieiieiiieieee e 7
G. NO CONSIAETAION ..eoueiiiiiiiiiieiieiie ettt 7
H. Gifts to Both SPOUSES ...c..eeiiiiiiiiiiee e 7
L Gifts from Parents or Grandparents ...........ccceeeeveeeiieencieeeiie e eeiee e 8
J. Interspousal GiftS .........cccieiieiiiiiieie e 9
ITI.  Devise or DeSCent ...........cccooiiiiiiiiiiiiieee e 11
IV.  Personal Injury Recoveries and Tort Damages ...............c..ccocceviiniiincnnennn. 11
A. Personal INJUIIES. .......vieiiieeiiie e 11
B. Medical Expenses, Lost Wages and Loss of Earning Capacity ............... 11
C. L 0SS Of CONSOTIUM ...ttt 11
D. TOrt DAmages ....ccoveieiiiieiiie e 11
E. Burden of Proof..........ooii e 11



VI

VII.

VIII.

IX.

XI.

Tracin@/MUutation ............cccoiiiiiiiiiiiie et e e 13
A. GENETALLY ...t e 13
B. TLACINEZ  eeeeeiiiieeiie ettt ettt e et e e e tae e s e e s e e esseeeenbeeesnseeeenneeas 13
C. Commingled Property .......cccoooieiiieiiieiieeiiececeee e 13
D. Funds on ACCOUNT ....oouiiiiiiiiii e 13
E. Tracing APProaches ........ccveviiiiiiiiiiiiieeie e 14
F. Reimbursement or Disproportionate Division an Alternative

to Tracing When Tracing Fails..................oooiiii e, 15
Business INEErestS ............cocoiiiiiiiiiiiiiieeeee e 16
A. Sole Proprietorships .......cceeeevieieiiieiiie et 16
B. Partnerships .....ooviooeiieiiee e 16
C. 070750107215 1021 - F SRR 17
Employment Compensation Benefits (Non-Retirement),
Wages, Future Income and Bonuses ..............cccccoooiiiiiiiiiiniiiiniiecnieccce e 20
A. Termination PAYMENLS .........ccccviieiiiieiiie et 20
B. Early Retirement INCENtIVES ........ccviviieiiiiiiieiieeiieecie et 20
C. CUITENt WAZES eiviiieeiiiiie ettt e e e e e tee e e e nnaeeees 20
D. Future INCOME ....oooiiiiiiiieiiceeeee e e 20
E. BONUSES ... 21
F. SigNING BONUSES ....iovieiiiieiieiieeiieeee ettt et 21
INSUFANCE ... 22
A. Insurance Other Than Life Insurance ...........ccoccooeeviiiiiniiiiiniciienee 22
B. Life INSUTANCE ..oocveiiiieiiieiieiie ettt s 22
Real ProPerty .....cc.oooiiiiiiiee ettt et e 24
A. Inception of Title Rule ......c..coovuiieiiiieiiieeeeeeeeeee e 24
B. Contract Before Marriage ..........coceeeviierieeiiienieeieecie et 24
C. Character Not Changed ........cccceeeviieeiiieeieecie e 24
D. MIXEA TILIE oottt et 24
E. Property Improved or Refinanced.............cccoveeviiieiiieeiiieeeee e 24
F. Deed Delivered After Marriage .........ccoeeveeeiieniieeiiieniieeieeiieeieeiee e 24
G. FIXTUTES ..ot 25
H. CTOPS .ttt et ettt e ettt e st e e st e e et e ettt e e enb e e enbeeeaneeeans 25
L. TIMDET oot 25
Mineral INCerests...........coouiiiiiiiiiiiie e 26
A. ROYAITIES ..ottt et 26
B. Bonus PAyments ........cccoeeeiiiiiiiiiiieeeee e 26
C. Delay Rentals ......cccoieiiiiiiiiiieieeie ettt 26
Retirement Benefits ..............cooooiiiiiiiiiiiiee 27
A. Defined Benefit P1ans .........coccoiiiiiiiiiiiiiee e 27

B. Defined Contribution PLAns .........ooooveviiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeee 27



XII.

XIII.

XIV.

C. Military Retirement Benefits-Calculation of Community Interest ........... 28
Stock Options/Restricted StOCK.............cocoiiiiiiiiiiii e, 29
Miscellaneous ASSELS...........coouiiiiiiiiiiiiiii e 30
A. POtS . 30
B. Prejudgment and Postjudgment Interest ...........ccoecveeeciieiiiieniieecieeeiee 30
C. Professional Degrees and LICENSES .........ccccveviieriieriienieeiiienieeieesire e 30
D. Lottery WINNINGS .....vvieiiieiiie ettt e e eree e s 30
E. Patents .....ooouiiiiiiie e 30
F. CRILAIEN ..o 30
G. Disability Benefits/Worker’s Compensation Benefits ...........ccccoceveenens 30
H. Social Security Benetits .......ccccoccieeiiiiiiiieciieeeee e 31
L. STOCK et e 31
TTIUSES .ottt ettt et 32
A. Trust DefINItions ...c.eeiuiiiiiieiecee e 32
B. Interests N @ TTUSt......coouiiiieeiieie et 32
C. TTUSE COTPUS weeieeiiiiie ettt et e e et ee e e et e e e eeraeeeesnnneeens 32
D. TTUSt INCOMIE ... 33
E. AT EQO-TTUSES...cectiieeiiieeiie ettt e e e et et enee e s s 35
F. JUIISAICHION ...t 35

Tab 2 — Reimbursement, Fraud, and Division of Property

I.

II.

ReimbursSement ..ot 1
A. Reimbursement Generally .........cccccveeeiiieiiiiiiniiiiecie e 1
B. Claims for Reimburs@ment .............cccoeevueeiiierieeiiienieeieeeee e 1
C. Proving a Claim for Reimbursement .............ccccoeeviieniiiiniiieciecceeeees 2
D. OFFSEES ..ttt sttt 4
E. Reimbursement for Payment of Unsecured Liabilities ...........ccccocveenneenn. 4
F. Marital Estate Defined ..........ccoccooiiiiiiiiiiiiee e 4
G. Reimbursement for Separate Property Lost to the Community Estate ...... 5
H. Ownership Interest Not Created ..........ccccovveieiieriiiiiienieeieeeee e 5
L Inception of Title Rule Not Affected ........cccoovvveeiiiiiiiiieieeeeeeeee, 5
J. Nonreimbursable Claims ........c.ceoveeiiieriiiiiieie et 5
K. EqQuitable LIien .....ccoiiiiiiiiiee e 5
L. Disposition of Claim for Reimbursement .............cccccoeeieviiniiienienieeene 6
M. JUIY ISSUES oo e e e e e e aaeee s 6
Fraud on the Community...........c.ccoooiiiiiiiiiiiiii e 7
A. Claim for Fraud on the Community ...........cccccoevieriiieniieniieiienieeieeee e 7
B. No Independent Cause of Action for Fraud on the Community ................ 7
C. Independent Tort for Actual Fraud Concerning Separate Estate ............... 7
D. Actual Fraud ..o 7
E. Constructive Fraud/Waste.........cocoeviiieiiiiinienieiieneeieceseee e 8



I11.

IVv.

F. Reconstituted Estate for Fraud on the Community...........ccccoeeeveeeiieennneen. 13
G. Examples of a Reconstituted EState .........cccoeccieviiiiiieniiiiiiienieeieeeeee 15
H. Case Law Involving Fraud on the Community and Reconstituted Estate .17
Fraud Against a Spouse’s Separate Property .............ccccoeiiiiiiiiiiiiiiniieeens 22
A. Independent Tort Cause of Action to Injury to Separate Estate ................ 22
Just and Right Division of the Marital Estate .....................cccocccooiiiniinnnnn. 23
A. Texas Family Code .......ooovviiiiiiieiiiiecieeecee et 23
B. Factors in Making Just and Right DiviSion ..........ccccecevviniieniininienennns 23
C. Trial Court Has Broad DiSCretion ..........cccceviiiiiiiniieiiieniiiiieieeicee e 23
D. Methods of Dividing Property............coooeiiiiiiiiiiiii e 23

Tab 3 — Premarital and Marital Property Agreements

I.

I1.

I11.

Iv.

GeNErally.......ooooiiiiii e et e e 1
A. Uniform Premarital Agreement ACt.........ccoeeuieiieeiiienieiiieniieeieeie e 1
B. PUIPOSE oottt e e 1
C. Premarital Agreement - Definition .........cccceceevieviinieninicnieeeieeec 1
D. Property - Definition .........cccoeooiiieiiieeiieceeee e 1
E. Texas CONSLIULION ...ccviiiiriieiiiierieeiceiee e 1
Premarital AGreements ................ccoccoiviiiiiiiiiiiiiieeiie e 2
A. FOTrmAlities ....c.eiiiieiiieiieie e e 2
B. Content of Premarital AGreement .............occeevuieeiiienieeiiienieeieeie e 2
C. Child Support May Not Be Adversely Affected .......cccoeevvevciiiiiiieieieee, 2
D. Common Provisions in Premarital Agreements............ccoccveereeeiienieeeneennen. 3
E. Effect Of MaITIQ@e......cccouieeeiiieeiieeeiie ettt eeaee e 4
F. Amendment or REVOCATION .......cccuiriiriiiiiiiiiniieieiieeeie e 4
G. VOId MAITIAZE ..eveeeciiieeiiieeiiie et e ettt ee et e e st e e bee e sre e e nseeeesaeeesseeens 4
Marital Property AGreements ..............ccccooooviiiemiiiiieeeniiiieeeniieeeesiieeeeeaeeee e 6
A. Partition or Exchange of Community Property ...........ccccoeevvviienieiiienennne. 6
B. FUture Barnings .......c.ooeeviieiiiieiiie ettt 6
C. Income or Property from Separate Property .........ccccoeevevieniiienienieeieene, 6
D. FOTmAlities ....c.eeiiiiiiieiie e e 7
Enforcement of Property Agreements .............ccccccuveveeviiiiiieniiieeeeniiieeeeineee e 8
A. Presumption in Favor of Enforceability...........cccoocveiiiniiiniiiiiiicicee 8
B. VOIUNTATINESS ...ttt ettt s 9
C. UNconSCioNaDIlIty ......cccuieruieiiieiiieeiieiie ettt 10
D. Disclosure of Property or Financial Obligations ............cccccceevcveevcveeennneen. 12
E. FidUuciary DULY ...c.ooviieiiicieeee et 13
F. Statute of Limitations ..........ccccooiiiiiiiiiiiiiie e 13
G. Laches and EStOPPel ......ooouieiiiiiiiiiieiiee e 13



H. Contractual Interpretation ..........ccceeecieeeiiieesiie e 14

L No-Contest/Forfeiture Clause ............cccooceeiieniiiiieniieiiesie e, 15
V. Creditors RiIGhts ..o 17
VI.  Summary Jud@ment.............ccccoiiiiiiiiiiiiieiiieeieeeeeeee e e 17
VIL.  Arbitration............coooiiiiiiiiiii e 17
A. Agreements t0 ATDItTALe. .....c..eeeuiieeiieeeiieeeiie e e e 17
B. Arbitration Procedures ..........ocvivuieiiiiiiienieeiiecee e 18
C. Determination of Validity of Contract Containing
Agreement t0 ATDItrate .........cccoevieiiieiiiiieeiece e 18
VIII. Agreements to Convert Separate Property to Community Property
(Conversion AGreemeEntS)...........cc.eiieriiiieeeiiiiieeeiiiieeeerieeeeeeieeeeesnreeeesneneeeeennnns 19
A. CoNVErsion AGIEEMENTS.......ccueeruiieiieriieeiieriieeteesieereesereesseesereeseessreenseens 19
B. Formalities of Conversion Agreements ............cceeeveveeerireeercieeenveeesveeennns 19
C. Property to Be Converted ..........coooieiiiiiiieiieiieieee e 19
D. ENfOrcement .......oo.ueiiiiiiiiie e 19
E. Rights Of CreditorsS . .....ccueeiuiieiieiiieiieciie ettt 20
F. Deed RECOTAS ....oouiieiieiiiieiee e 20
Tab 4 — Alimony
L. Maintenance/Alimony Defined ... 1
A. MAINEENANCE ....eiiiiiiiieiieeiieeie ettt ettt ettt sttt e et e bee st enaee e 1
B. ALMOMNY ..ottt ettt ettt e et e et e enbeesseesareenaeeenne 1
I1. Eligibility for Maintenance .................coocooiiiiiiiiiiiiiiiceeeeeeee e 1
A. Statutory ELGIDIlIty......coeuiiiiiiieeiieeeeeee e 1
B. Protective Order Not Sufficient ...........ccccceevieiiiiiiiinieiiieeccee e 2
C. Minimum Reasonable Needs .........cccccoiiiiiiiiiiiiiiiiiiiiieeceeeeee 2
D. 10-Year REQUITEMENT ......c.coviiiiiiiiieiieeiie e 2
E. Request for FINAINGS ....ooveoiiieiiee e 2
F. PreSUMPLION ....oociiiiiiiiiicieeee ettt e 3
G. Pleadings for Maintenance ............ccccoeeveeeiiiieiiiiieniie e e 3
III.  Factors in Determining Maintenance ................ccccccoooiiieeniiiieeeniiiee e, 4
IV.  Duration of MaintenancCe .............ccocoeoiiiiiiiiiiiiiiiieeeeee e 5
A. Duration of Mainte@nance ...........ccueecueeruierieeniieeieeiie e 5
B. Shortest Reasonable Period, Unless Disability ..........cccccoviivevciiienieeennnnn. 5
C. DISADILIEY  .eeiiiieiieeie et et 5
D. DiSability CaSES ...ccvviieiiiieiiieeiieeeiee ettt e e e e eaes 6



VI.

VII.

VIII.

IX.

XI.

XII.

XIII.

Amount of MainteNanCe .............ccccoeeiiiiiiiiiiiiiee e 7
A AIMNOUNL <.ttt e ettt e et e e st e e et eesab e esabeeenabeeeans 7
B. Gross Income INCIudes.........ooovviieiiiieiiiecece e 7
C. Gross Income Does Not Include ..........cccooviiiiiiiiiiiiiniie e 7
D. Obligor’s AbIlity t0 Pay.......ccoviiiiiieiiiieiee e 7
TerMINATION .........ooiiiiiiiiiiie e e e et e e et eeeenneeeas 8
A. Death or REMAITiage ......cceevieiiieiiieiiieiieeieee e e 8
B. (O70) s F:1 o1 1721 3 (o) 4 H RS STRR 8
C. Accrued Maintenance Not Terminated ............cccoeceievieniieeiieniieeienieeene 8
D. Termination of Contractual AlIMONY ......c.ccccovveeviiieiiieeiie e 8
MOAIICATION. ........eiiiiiiiiiie e e e e e et e e e e e e e eeeeenees 9
A. Maintenance May be Modified...........ccoooieviieiiiniiiiicee e 9
B. Standard for Modification ...........ccccovveiiiiieiiiiieiiieee e 9
C. Maintenance May Not Be Instituted After Divorce ........ccccocevieiiinicnncne 9
Enforcement of a Maintenance or Alimony Order..................cccoociiiniiinnnnn. 10
A. Enforcement by Contempt ........cc.ooevvvieeiiieniiieeeiie e 10
B. Not Enforceable by Contempt .........cccoceeviieiiiiiiiiieiiieiiee e 10
C. Suit to ENfOICE ..vvvieieiiieeieeee e 10
D. Afirmative Defense ........cccoecviiiiiiiiiiiiiciee e 10
E. ATTEATAZES  c.vvvveeeeiuiiieeeeeiiteeeestteeeeaiteeeeesttteeeaasseeesannssaeesasseeesensseeeesnnnsees 10
F. Contractual Defenses Not Available ...........coccoeviiiiiiiiiiiniiiiieeeee 11
Putative SPOUSE .......coooiiiiiiiiiie e 11
Unmarried Cohabitants.................cooooiiiiiiiiiiieeeee e 11
Income Withholding ... 11
A. Income Withholding for Agreed Payments ...........ccceeevvevciieiciieciieee. 11
B. Contractual PAyments ..........cccocouiiriiiiiieniieiieeie et 11
C. Combining Withholding for Maintenance with Child Support................. 11
Maintenance Qualified Domestic Relations Order........................cooeeeinnnl. 12
Temporary Spousal SUPPOIt...........cccviiiiiiiiii e 12
A. GENETALLY ...t et 12
B. PrOCEAUIE ....oviieiiieee e 12

C. AmOoUNt Of SUPPOTT ..eeeiiiiiieiieiii ettt 12



